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Special Highways Committee 
 
31 January 2013 
 
Proposed Definitive Map Modification 
Order to add a footpath to the Definitive 
Map and Statement 
 
Hamsterley Mill, B6310 to High 
Hamsterley Road 
 

 

 
 

Joint Report of Ian Thompson, Corporate Director, Regeneration 
and Economic Development and Colette Longbottom, Head of Legal 
and Democratic Services 

 
1.0 Purpose of the Report 
 
1.1 To consider a proposal to modify the Definitive Map and Statement of Public 

Rights of Way. 
 
2.0 Background 
 
2.1 In February 2012 the Rights of Way team was alerted by local residents about 

the obstruction of this path by tree cuttings, a wooden fence and stacked up 
paving slabs which had been removed from the surface of the path by the 
owner of the land.  

 
2.2 The path is 29 metres long and follows in a north – south direction from the 

stub of the cul de sac of High Hamsterley Road between nos 17 and 20 to join 
the B6310.  The path crosses a grassed area between these 2 properties 
before reaching 9 steps with a handrail leading up to the B6310.   Prior to 
February 2012 where the path crossed the grassed area it was constructed 
with a double line of paving slabs, being 1.2 metres wide.  The location is 
shown on the plan at Document A. 

 
2.3 The proposal to record the path as a public footpath has been supported by 

evidence of usage.  106 people have completed user evidence questionnaires 
detailing their use of the path over a period of time.  The oldest recollection 
dating to the early 1950’s.  Formal Statements have been taken from 11 of 
these path users.  These statements and a summary of the forms are 
attached at Document B. 
 

2.4 The path crosses land which is part of 17 High Hamsterley Road and has 
been in its current ownership since 1992.  The owner has been consulted and 
indicates that she objects to the registration of the path as public footpath.  
Her submissions are shown in Document C. 
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2.5 In addition to the owner, consultations have been carried out with Local 
Members, the Ramblers Association and the utilities.  Responses have been 
received from the utilities who do not object to the proposals.  No other 
responses have been received to the consultation 

 
3.0 Legal Framework 
 
3.1 The briefing note attached at Document D sets out the legal framework and 

considerations for modifications to the Definitive Map & Statement.  The 
County Council, as Surveying Authority, has to make a decision in 
accordance with the law and in particular the provisions of the Wildlife and 
Countryside Act 1981.  .  

 
3.2 Under the provisions of Section 53 of the Wildlife and Countryside Act 1981, 

the County Council as Surveying Authority has a duty to keep the Definitive 
Map and Statement under review and is required to make a Modification 
Order (Section 53 (3) (c) (i)) on the discovery by the authority of evidence 
which (when considered with all other relevant evidence available to them) 
shows a right of way subsists or is reasonably alleged to subsist.  The 
evidence ‘discovered’ by the County Council in this case is the evidence of 
use of the path submitted by the public.  

 
3.3 The Highways Act 1980, Section 31, states that, in the absence of contrary 

intention, a way may be ‘deemed to have been dedicated as a highway’, 
where ‘it has been actually enjoyed by the public as of right and without 
interruption for a full period of 20 years’, that period to be calculated 
retrospectively from the date when the right of public use was brought into 
question.  In this case the obstruction of the path in February 2012 is 
considered an interruption to usage sufficient to bring the right of public use 
into question.  The owner also states that the path was obstructed in 1992.    
The 20 year period must be calculated retrospectively from one of these 
dates.  This is discussed further in the report. 

 
 
4.0 Evidence of use 
4.1 In total, 106 people have provided evidence of pedestrian use of the route 

spanning the period from the early 1950’s to present.   Of these users 49 
people state they have used the path for the 20 years from 1992 – 2012 and 
12 people from 1972 – 1992.  Of the total users 89 people are from the main 
Hamsterley Mill estate, 14 from Parklands and 3 who live elsewhere locally.  
Some users have mentioned that they have cycled the route but it is 
considered that the presence of the steps would not make it possible for the 
whole route to be cycled so it would not be possible to acquire rights for 
cyclists.  

 
4.2 The evidence of usage consistently describes that the footpath was open and 

available right up until February 2012.  None of the users recall any 
obstructions up until then nor that anyone had been given permission or been 
challenged in any way. 
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4.3 Usage of the route can be divided into those using it for leisure to gain access 

to walks along the Derwent Walk and Hamsterley Hall area and those using it 
for the specific purpose of reaching the bus stops and the post box on the 
A694.  The latter utility usage only includes those on the Parklands estate.  

 
4.4 The users who were interviewed by Officers and provided Statements were 

unclear as to when the paving slabs or handrail were placed in the path.    
The most elderly witness (no. 44) who has lived on the estate since the late 
1940’s believes that the steps were constructed on instruction from Lord Gort 
(a previous landowner) around 1960. 

 
5.0 Documentary Evidence 
 
5.1 Little can be gleaned from maps and documents predating the building of the 

Hamsterley Mill estate, as prior to the building of the estate (bulk built in 
1960’s) the land was fields and woodlands.  The parcel of land over which the 
path passes resulted from the laying out of the estate.  The parcel of land is 
consistently shown on modern maps, including that shown at Document A, as 
a rectangular strip, however, nothing can be deduced from these as to the 
status of the path. 

 
5.2 The Hamsterley Mill Residents Association appear to have been actively 

interested in local footpaths and have provided copies of AGM minutes 
relating to maintenance they have carried out on the footpath.  In the minutes 
from their April 1994 AGM it is reported that they had replaced the handrail on 
the path over the previous year and at the April 1990 AGM that an all weather 
footpath had been laid.  It is likely that this refers to the paving slabs.  The 
1990 works followed an item in the 1988 minutes where it was noted that their 
request to Derwentside District Council for an all weather path had been 
turned down.  ‘The reason given is that this work would conflict with the 
Council’s present policy which is to use all the available resources on the 
repair of existing paths and roads’.  These minutes are shown in Document 
E. 

 
6.0 Objections/Rebuttal Evidence 
 
6.1 The owner has provided information about the footpath and the land it crosses 

and considers that the path cannot have acquired public footpath rights.  Her 
submissions include the following and are found in Document C 

 
6.2 She confirms that she bought the land in March 1992 and there was no 

physical footpath denoted on any plans when she bought it.  She says that at 
that time the land was very wild and overgrown and that there was no 
concrete path or handrail.  The steps were obscured by overgrown bushes.  
She states that in 1992 she cleared the land and erected fencing along her 
boundary.  However, at that time she was informed by an enforcement officer 
from the Council that she could not have her fence in this position because of 
the footpath.  She therefore moved it back. This alteration of the fence line is 
confirmed by the builder from that time.  The original fence was in place for 3-
4 days.  She also states that between 1998 and 2000 the Hamsterley Mill 
Residents Association arranged for the laying of the concrete slabs, the 
widening/opening of the steps and installation of a handrail, without 
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consideration of her as owner.  She includes a recent letter from the previous 
owner of her property stating that when she lived there (pre 1992) there was 
not a concrete path in place. 

 
Response 

 The ownership of the land is a matter of public record and is not therefore in 
dispute.  The owner indicates that in 1992 there were steps leading from the 
B6310 onto the land although it is suggested that the land was very 
overgrown.  The evidence of obstruction of the footpath in 1992 appears to 
conflict with the user evidence as none of the users can recall any such 
obstruction at that time.. Although the owner asserts that the obstruction 
existed for 3-4 days, it is surprising that, having regard to the regularity of the 
usage put forward, no one has any direct recollections of the route being 
obstructed or closed at that time. In any case the owner indicates that she 
moved her fence so that it was along her boundary rather than specifically for 
the purpose of blocking the footpath which would be necessary to be 
considered an interruption to usage. There is also a conflict of evidence as to 
the laying of the concrete slabs as the owner states these were laid between 
1998 and 2000 together with the installation of a handrail.  The former owner 
of 17 High Hamsterley Road (until 1992) also recalls that there was not a 
concrete path while she was resident and also comments that the grassed 
area had always been kept well mown by her husband. However, the minutes 
of the Residents Association AGM of April 1994 indicate that the slabs were 
laid in the previous year, 1993/4, and the April 1990 minutes that a handrail 
was replaced 1989/90.  In terms of whether a public right of way has been 
established the exact timings of the laying of concrete slabs and replacement 
of the handrail are not crucial but do seem to reflect that there was demand 
for such facilities due to usage of the path and did not lead to any objection by 
the owner until recently.  These issues can only be resolved at a Public 
Inquiry where the competing evidence will be tested. 

 
6.3 A copy of an ‘Abstract of Title’ for 17 High Hamsterley Road from 1959  
 is provided that reads‘Aconveyed unto the PurchasersAA.all that piece of 

landAAAAAND TOGETHER with right of way for the PurchasersA..on foot 
and with or without horses carts and other carriages including mechanically 
propelled vehicles over and along the road or roads leading from the said 
piece of land to the public highway from Newcastle upon Tyne to Shotley 
Bridge for access to and egress from the said piece of land from and to the 
said public highway    

 
 Response 
 The title document relates to the sale of the property in 1959.   If it was a 

common clause for all the properties in Hamsterley Mill it could have 
functioned as an easement  Although the roads on the estate were adopted 
by the County Council as publicly maintainable highways in 1987, that would 
not extinguish the private easement which would effectively co-exist from that 
time onwards with the public highway rights.   However, the easement did not 
encompass a right to use all the roads on the estate, just those necessary to 
reach the A694 and crucially, it only relates to a right of way to gain access 
from the property to the A694 (Newcastle Shotley Bridge road) so could never 
have related to the footpath as this was never a ‘road’ but a ‘grass verge’ .    
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6.4 From the Abstract of Title a restrictive covenant was imposed on the sale of 
plots to the effect that the purchasers ’would not use the grass verge in front 
of the site for any other purpose than as a grass verge and will not do or 
permit or suffer anything to be done to prevent or interfere with the 
maintenance as such by them’.  

 
 Response 
 The restrictive covenant makes specific reference to the use made by the 

purchaser of the grass verge.  The purchaser’s own use of the verge would 
not affect how any other persons may use the verge nor prevent the 
acquisition of public rights. The covenant appears to be concerned with 
ensuring that the verges remain as grassed areas. 

 
6.5 The main road into Hamsterley Mill Estate had a Private Road sign erected on 

it for the period 1949 -1987 when the estate roads were adopted.  Prior to 
1987 the footpath would therefore not have run from a highway to another 
highway.  Use during the period 1972 – 92 was not by the public at large and 
the 12 people who had used the path for this full period were from an 
exclusive group ie the residents. In the period post 1987 the Hamsterley Mill 
Residents Association had had requests declined by Derwentside District 
Council to provide the path as an all weather surface (1988 AGM mins) and to 
replace the handrail (1994 AGM mins). 

 
 Response 
 There is no direct evidence provided that a Private Road sign existed and in 

any case the sign could certainly not be interpreted to relate to the footpath as 
it is not a road.  It is also doubtful that such a sign would have been sufficient 
to demonstrate a lack of an intention to dedicate by the landowner for all 
classes of public right because of its ambiguity: the words could merely be 
interpreted as showing an intention to deny the existence of a carriageway.  
However, its existence would appear to be consistent with the right of way 
referred to in the title of 17 High Hamsterley Road.  It is not accepted that the 
lack of adoption of High Hamsterley Road prior to 1987 is in itself sufficient to 
indicate that the footpath prior to this date could not have acquired public 
rights because of a lack of ‘public’ termination points.  The B6310 has been a 
public highway for longer than the Hamsterley Mill estate has existed and use 
of the estate roads, over and beyond any rights to reach the A694, even by 
residents would have established public rights.  Evidence of Derwentside 
District Council declining to carry out footpath works is not sufficient to be 
interpreted that footpath rights do not exist.  It is likely to represent a 
pragmatic response to a request for works that the Council had no statutory 
responsibility for as the former Derwentside District Council was not the 
Highway Authority.   

 
 
7.0 Recommendations and Reasons 
 
7.1 It is Officers’ view that there is sufficient evidence that a public right of way on 

foot is reasonably alleged to subsist on the basis of acquisition by statutory 
deemed dedication under Section 31 of the Highways Act 1980 whether the 
date of interruption is taken as 2012 when tree branches and other items were 
placed across the path or in 1992 when the owner states that she placed 
fencing across it.   
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This is because the most contemporary 20 year period (1992-2012) includes 
evidence of continuous use by 52 people and the earlier period (1972-1992) 
by 11 people.   

 
7.2 It is accepted that the footpath has steps and a handrail and was paved with 

concrete slabs, the latter having been removed in February 2012.  Although 
there is a conflict in evidence as to the dates of repairs or new works, the 
essential issue is whether the claimed way was used by members of the 
public as of right over the relevant 20 year period rather than the existence or 
otherwise of the paving slabs and handrail at any given time.  However, their 
existence does tend to suggest that the path was used.  There does not 
however appear to be a dispute that the steps were constructed, possibly in 
the 1960’s.  

 
7.3 There is a conflict of evidence as to the 1992 fencing works.  If it is accepted 

that the path was blocked for a few days, it appears that the motive for the 
proposed fencing was to realign the property’s boundary rather than to 
prevent use of the footpath.  Indeed at the time of moving into the property in 
1992 the owner indicates that the steps were obscured by overgrown bushes 
and the land wild and unkempt.  For the purposes of Section 31 of the 
Highways Act 1980 it is considered that the 1992 actions stated by the owner 
are not sufficiently clear to amount to either an interruption or a lack of 
intention to dedicate the path.  It is accepted that the actions of the landowner 
in February 2012 in blocking the path would be sufficient to demonstrate a 
lack of intention to dedicate.  However, if it is the case that the fencing works 
were undertaken in 1992 and that the intention of the landowner in doing so 
was to obstruct or prevent public access, then there would be a break in the 
continuity of the user evidence such that as of February 2012 when the 
footpath was obstructed by the landowner, a full 20 years had not elapsed. 

 
This issue is something which is only likely to become clear in the context of a 
Public Inquiry (assuming that the owner objects to any Order which may be 
made by the Council, thereby necessitating the holding of a Public Inquiry).  
However, it is not necessary for Members to reach a firm conclusion one way 
or the other on the issues of whether the path was in fact blocked in 1992 or 
what was the intention of the owner in doing so at this stage because firstly, it 
is sufficient if Members are satisfied that the path is no more than reasonably 
alleged to exist as a public right of way (which is a lower threshold test to be 
met than whether there is sufficient evidence to establish that the right of way 
does exist) and secondly, there is ample evidence of user as of right over the 
20 year period immediately preceding 1992 i.e. 1972 – 1992.  Therefore, even 
if it is considered that there was an interruption adequate for Section 31 of the 
Highways Act 1980 in 1992, the Modification Order should still be made.  

  
7.4 It is considered that there is insufficient evidence contained in the Abstract of 

Title to support the assertion that the Hamsterley Mill Estate was entirely a 
private estate and use of all the roads by all residents was by virtue of a right 
of way granted by Lord Gort, until the roads were adopted in 1987.  However, 
even if that were the case, the private rights of way (easements) granted did 
not relate to the claimed footpath.  Nor is it accepted that a public right of way 
could not be acquired, over land connected at one end to one of these roads.   
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7.4 In conclusion, on the balance of probabilities, taking into account the above 
matters, it is considered that sufficient evidence exists for a presumption of 
dedication under the provisions of Section 31 of the highways Act 1980 and at 
common law.  It can be reasonably alleged that a public footpath subsists 
either on the basis of 20 years usage as of right for the period between 1972 - 
1992 or between 1992 - 2012.  Accordingly the requirements of Section 53 (3) 
(c) (i) of the Wildlife and Countryside Act 1981 have been fulfilled. 

  
7.5 It is therefore recommended that a Modification Order be made under the 

Wildlife and Countryside Act 1981 to add a public footpath along the route 
shown in Document A to the Definitive Map and Statement 

 
 
Attached Documents 
 

Document A Plan showing location of the footpath 

Document B Summary of user evidence forms and more detailed 
statements from 11 people  

Document C Submissions made by owner 

Document D Briefing Note for Committee on Definitive Map Modification 
Orders 

Document E Minutes of Hamsterley Mill Residents Association Minutes 
from 1988, 1990 and 1994 

 
 
 

Contact:  Audrey Christie                  Tel: 03000 265332 
                      Neil Carter                                    Tel:    03000 269722 
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Appendix 1:  Implications 
 
 
Finance – Not applicable to the decision 

 

Staffing – Not applicable to the decision 

 

Risk – Not applicable to the decision 

 

Equality and Diversity / Public Sector Equality Duty – Not applicable to the 
decision 

 

Accommodation – Not applicable to the decision 

 

Crime and Disorder – Not applicable to the decision 

 

Human Rights – The County Council, as Surveying Authority, has to make a 
decision in accordance with the law and in particular the provisions of the Wildlife 
and Countryside Act 1981.  Given these legal criteria, a decision must reflect this 
legislation despite any other rights of individuals. 

 

Consultation – As detailed in paragraph 2.5 of the report 

 

Procurement – Not applicable to the decision 

 

Disability Issues – Not applicable to the decision 

 

Legal Implications – A Modification Order is the legal process by which changes 
are made to the Definitive Map and Statement.  If the Modification Order is made 
and the landowner objects, there will be a need for the Secretary of State to hold a 
Public Inquiry at which all parties will have an opportunity to be heard and produce 
evidence, in order to inform the decision whether or not to confirm the Order. 
 

Page 8



 H
a
m
s
te
rl
e
y
 

H
a
m
s
te
rl
e
y
 M
il
l 

M
e
d
o
m
s
le
y
 

B
u
s
 S
to
p
 

B
u
s
 S
to
p
 

B
u
s
 S
to
p
 

1
0
0
m
 

D
ip
to
n
 

P
o
s
t 
B
o
x
 

D
e
rw
e
n
t 
W
a
lk
 

Document 

A 

Plan 

showing 

path and its 

location 

Page 9



Page 10

This page is intentionally left blank



Summary of users 1992 - 2012 and 1972 - 1992

Document B

Form 

no.

Name
1992-2012 1972-1992

No. users 

completing 

form �1

Form 

no.

Name
1992-2012 1972-1992

No. users 

completing 

form �1

1 Aird I&S 51 Lowes R

2 Armstrong J 52 McCormack JE

3 Bailey S 53 McCormack AO

4 Berry B 54 McDermott MM

5 Berry GA 55 McDermott JR

6 Bertenshaw/Cook A/G x 2 56 McKay F

7 Blewitt S 57 McNestry A

8 Booth C 58 Meadowcroft J

9 Booth P 59 Mongan K

10 Bower M 60 Mongan M

11 Bowring P 61 Moore K

12 Britton H&D x 2 62 Morris AJ

13 Brown S 63 Morris R

14 Buxton V 64 Murray B

15 Bygrave V 65 Newman R

16 Carter M 66 Nichols R&F x 2

17 Chapman P 67 Nicholson R

18 Connolly W 68 Oakley I

19 Cooper R 69 Oxley A

20 Cowan J 70 Oxley K

21 Cowan C 71 Pensom AJ

22 Davies BJ 72 Phillips SM

23 Davis G&J 73 Phillips S

24 Edmonds DL 74 Raine A

25 Edwards SE 75 Rayner D

26 Emmett J 76 Reay TE

27 Fairless J 77 Reece IH

28 Fairless Nicholson J 78 Saunderson P

29 Fairless Nicholson N 79 Spratt S

30 Frost C 80 Spry WH

31 Gill M 81 Tan K

32 Graham LB 82 Taylor EE

33 Graham A 83 Taylor J

34 Hall/Adnett D/B x 2 84 Taylor R

35 Harbinson C 85 Taylor AM

36 Harbinson AE 86 Temple A

37 Harbinson MJ 87 Turner R

38 Harlow GR 88 Turner M

39 Harrison B 89 Turner D&R x 2

40 Hunt C 90 Vasey MF

41 Hutchinson M 91 Watts D

42 Hutchinson J 92 Webster S

43 Jack G 93 Webster P

44 Johnson AD 94 Weeks A

45 Lambert D 95 Weeks F

46 Lawson E&D x 2 96 Worthy J

47 Lindsay AD 97 Wright C

48 Little JL 98 Wright R

49 Longrigg J&N x 2 99 Wright L

50 Lowery P
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Hamsterley Mill Estate/Parklands –  
locations of those completing user evidence questionnaires 
 

 Questionnaire numbers 

 

High Hamsterley Road 2, 3, 11, 12, 25, 30, 49, 68, 84, 90, 91 

High Mill Road 15, 18, 31, 39, 58, 75, 87, 88 

Lintzford Road 1,16, 17, 23, 26, 27, 28, 29, 32, 33, 35, 36, 37, 
42, 48, 54, 55, 67, 72, 73, 76, 77 

Lodge Close 7, 8, 9, 10, 13, 34, 38, 45, 59, 60, 64, 79, 82, 83, 
92, 93, 97, 98, 99 

Long Close Road 4, 5, 47, 62, 63, 85, 94, 95 

Mill Farm Road 6, 20, 21, 51, 61, 78 

Parklands 19, 43, 44, 50, 52, 53, 56, 57, 65, 66, 81, 89 

Tollgate Road 22, 24, 40, 46, 69, 70, 71, 74, 86, 96 

Other addresses 14, 41, 80 

 
 

Document B 
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Submissions by owner 
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Letter from previous owner 
(prior to 1992) of 17 High 
Hamsterley Road 
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Date: Mon, 17 Dec 2012 16:06:09 +0000 

Subject: Re: MOVEMENT OF FENCE 

From: daf@spencerhousegroup.co.uk 

To: nicolaeverest@hotmail.com 

Hi Nicola 

With ref to your inquirey regarding various buiding work carreid out my my company in 1992 

/3 i can comferm that we errected the fence around  the boundrey of you property instructed 

by yourselves and then we had to reposition the west side away from the path 

after your conserdation with the local authority who advised you it was an obstruction 

  

REGARDS 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Email from builder who had 
moved fence in 1992 
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Extracts from 1959 Abstract of 
Title for 17 High Hamsterley Road 
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Correspondence between landowner and 
Hamsterley Mill Residents Association 
Nov 2011 to Feb 2012 
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BRIEFING NOTE FOR THE HIGHWAYS COMMITTEE 
 
Public Rights of Way - Modification of the Definitive Map 
 
The following briefing sets out the legal framework and considerations for modifications to 
the Definitive Map. 
 
WILDLIFE AND COUNTRYSIDE ACT 1981 
 
The Wildlife & Countryside Act 1981 places a duty upon the County Council as 
'Surveying Authority' to keep the Definitive Map under continuous review and make 
Modification Orders in consequence of: 
 
Section 53(3)(b) - the expiration, in relation to any way in the area to which the map 
relates, of any period such that the enjoyment by the public of the way during that period 
raises a presumption that the way has been dedicated as a public path. 
 
Section 53(3)(c) - the discovery by the authority of evidence which (when considered with 
all other relevant evidence available to them) shows: 
 
(i) that a right of way which is not shown in the map and statement subsists or is 

reasonably alleged to subsist over land in the area to which the map relates, being 
a right of way to which this Part applies; 

 
(ii) that a highway shown in the map and statement as a highway of a particular 

description ought to be shown as a highway of a different description; or 
 
(iii) that there is no public right of way over land as shown in the map and statement as 

a highway of any description, or other particulars contained in the map and 
statement require modification. 

 
Section 53(5) - any person may apply to the Authority for an order which makes such 
modifications as appear to the Authority to be requisite in consequence of the occurrence 
of one or more events falling within 53(3), (b) or (c). 
 
Modification Orders made under the above provisions are published and notices served 
upon owners and occupiers of land affected.  Any objections or representations to the 
Order are considered by an inspector appointed by the Secretary of State for the 
Environment to determine the matter, usually after a public inquiry.  Applicants under 
Section 53(5) may appeal to the Secretary of State if the Council decide not to make an 
Order . 
 
Before deciding to make a modification order the Council has a duty to investigate the 
matter.  This may involve interviewing witnesses, archive research etc and will seek to 
clarify any serious discrepancies in the evidence.  The owner should be given the 
opportunity to produce evidence and comment upon other evidence. 
 
The Highways Committee, when considering a Modification Order are acting in a quasi-
judicial role and must ensure the principles of natural justice are complied with.  The 
Committee must only look at relevant evidence and apply the relevant legal test. 
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The Committee's officers have a duty to inform the Committee of the legal criteria and the 
weight to be given to the evidence. 
 
However, the Committee does not need to follow the formal practices of a public inquiry 
or a court. 
 
In considering a Modification Order the Committee is not altering public rights.  The 
Definitive Map records public rights, it does not create or alter them.  The question is what 
public rights exist, not what rights the Council, landowners or the public would like to 
have.  Lawful public rights may have languished unused or been obstructed for years, 
nonetheless they are rights.  Conversely if a right of way is shown on the Map and 
Statement, but is proved not to exist then the error must be remedied and the way 
deleted.  Modification Orders are not concerned with the suitability for use of the rights 
alleged.  If there is a question of whether a path or way is suitable for its legal status or 
that a particular way is desirable for any reason, then other procedures exist to create, 
extinguish, divert or regulate use  -  but such procedures are under different powers and 
should be considered separately. 
 
HIGHWAYS ACT 1980 SECTION 31  
Presumed Dedication 
 
The effect of S31 is, very broadly, that in certain circumstances 20 years public use of a 
way can lead to deemed dedication of that way as a highway unless there is evidence of 
a contrary intention.  To understand the operation of the section it is necessary to 
examine its precise wording.  This begins as follows: 
 
(1) Where a way over any land other than a way of such a character that use of it by 

the public could not give rise at common law to any presumption of dedication has 
been actually enjoyed by the public as of right and without interruption for a full 
period of 20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention during that period to 
dedicate it. 

 
(2) The period of 20 years referred to in subsection (1) above is to be calculated 

retrospectively from the date when the right of the public to use the way is brought 
into question whether by a notice such as is mentioned in subsection (3) below or 
otherwise. 

 
(3) Where the owner of the land over which any such way as aforesaid passes: 
 
 (a) has erected in such manner as to be visible by persons using the way a 

notice inconsistent with the dedication of the way as a highway; and 
 
 (b) has maintained the notice after the 1st January 1934, or any later date on 

which it was erected; 
 
 the notice, in the absence of proof of a contrary intention, is sufficient evidence to 

negative the intention to dedicate the way as a highway. 
 
(4) In the case of land in the possession of a tenant for a term of years, or from year to 

year, any person for the time being entitled in reversion to the land shall, 
notwithstanding the existence of the tenancy, have the right to place and maintain 
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such a notice as is mentioned in subsection (3) above, so, however, that no injury 
is done thereby to the business or occupation of the tenant. 

 
(8) Nothing in this section affects any incapacity of a corporation or other body or 

person in possession of land for public and statutory purposes to dedicate a way 
over land as a highway if the existence of a highway would be incompatible with 
those purposes. 

 
(9) Nothing in this section operates to prevent the dedication of a way as a highway 

being presumed on proof of user for any less than 20 years, or being presumed or 
proved in any circumstances in which it might have been presumed or proved 
immediately before the commencement of this Act. 

 
(10) Nothing in this section or section 32 below affects section 56(1) of the Wildlife and 

Countryside Act 1981 (which provides that a definitive map and statement are 
conclusive evidence as to the existence of the highways shown on the map and as 
to certain particulars contained in the statement). 

 
(11) For the purpose of this section 'land' includes land covered with water. 
 
HIGHWAYS ACT 1980 SECTION 32  
Evidence of dedication of way as highway 
 
A court or other tribunal, before determining whether a way has or has not been 
dedicated as a highway, or the date on which such dedication, if any, took place, shall 
take into consideration any map, plan or history of the locality or other relevant document 
which is tendered in evidence, and shall give such weight thereto as the court or tribunal 
considers justified by the circumstances, including the antiquity of the tendered 
document, the status of the person by whom and the purpose for which it was made or 
compiled, and the custody in which it has been kept and from which it is produced. 
 
MORE ON SECTION 31 
 
To establish the presumed dedication of a right of way under S31, it is necessary to show 
that the following all apply: 
 
(a) The nature of the way was not such that dedication could not be presumed at 

common law. 
 
(b) The public at large must have used the way. 
 
(c) The use must have been over a period of at least 20 years without effective 

interruption. 
 
(d) The use must be 'as of right.' 
 
(e)    That 20-year period must have ended with an act that brought into question the 

public's right to use the way. 
 
(f) The landowner must be able to demonstrate he had no intention to dedicate the 

way.  
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'A way over land' 
 
The section applies to any way, ie a footpath, a bridleway or a carriageway.  'Land' is 
defined as including land covered by water.  Thus the section can apply to the acquisition 
of a right of way through a ford or along a causeway covered in water at some stage of 
the tide. 
 
"Other than a way of such a character that its use could not give rise at common 
law to any presumption of dedication" 
 
An example would be a way the use of which was a criminal offence, eg to walk along a 
motorway except for the purpose of obtaining assistance. 
 
Similarly, in the case of land held for some statutory purpose and dedication would be 
inconsistent with that purpose. This can also apply to corporations or other bodies or 
persons. 
 
Limitations or conditions 
 
The public's right to use a way may be subject to limitations or conditions.  For example, 
the landowner may have a right to erect and maintain a stile or gate to prevent movement 
of stock.  If the public freely uses a way subject to such a limitation during the qualifying 
period, the right of way is held to have been dedicated subject to the limitation.  But once 
the way has been dedicated, no further limitation can be imposed other than by statutory 
means, such as the authorisation of a stile under Section 147 of the Highways Act. 
 
"Actually enjoyed" 
 
There must have been sufficient use of the way for the required period.  This will be a 
matter of fact to be determined in each case.  The motive in using the way is irrelevant.  It 
will accordingly be sufficient if the sole purpose of the use was recreation. 
 
"By the public" 
 
Use must be by the public at large.  It is not sufficient if the use has been merely by a 
class of the public, such as the employees of a particular employer, customers of a 
particular business or tenants of a particular landlord. 
 
"As of right" 
 
This means that the use must have been as if a right of way existed.  There will be no 
deemed dedication if the landowner can show that the use was by his permission, or that 
the use had entailed force.  Use must also be 'open', ie it must have been such that the 
landowner could have challenged it if he wished. 
 
Inherent within the requirement of use as of right is the notion that there must have been 
acquiescence by the landowner. ( Acquiescence should not be interpreted as permission 
but clearly there can have been no acquiescence if the user was by force or if it was 
undetectable).  The onus is not on the user to show that the landowner acquiesced; it is 
on the landowner to show that he did not. 
 
"Without interruption" 
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"Interruption" means "actual and physical stopping of the enjoyment" of the public's use of 
the way by the landowner or someone acting lawfully on his behalf, eg an employee 
acting in the course of his employment.  The words do not refer to interruption of use; 
there is no requirement that the use must have been constant, although it must have 
been sufficient to satisfy the requirement that the way was "actually enjoyed". 
 
The interruption must be with intent to prevent public use of the way.  It will not be 
sufficient if the interruption is shown to have been for some other purpose, eg to prevent 
cattle straying. 
 
"Deemed to have been dedicated as a highway unless there is sufficient evidence 
that there was no intention during that period to dedicate it" 
 
The opening words of Section 31 create a presumption that a way has become a 
highway, the class of highway (footpath, bridleway or carriageway) depending on the use 
made of the way.  However the above words emphasise that they create no more than a 
presumption which is rebuttable by evidence of a contrary intention. 
 
The landowner must show sufficient evidence that there has been no intention to 
dedicate.  This is often demonstrated by overt acts directed at users.  However such acts 
are not strictly necessary if there is other sufficient contemporaneous evidence of a lack 
of intention. 
 
A common method of showing a contrary intention is by a notice with such words as 
"Private road (or Private path), no public right of way" sometimes followed by a 
reference to the legislation current when the notice was erected.  Section 31(3) confirms 
that such a notice, erected so as to be visible to users of the way, will be sufficient 
evidence of an intention that the way is not intended to be dedicated. 
 
"The period of 20 years ... is to be calculated retrospectively from the date when 
the right of the public to use the way is brought into question" 
 
It might be thought that the 20-year period would start when use began, but this is not 
how the Act operates.  The period is 20 years calculated backwards from the date when 
the right of the public to use the way is "brought into question" by the landowner (or his 
agent) doing some act that challenges the public's right to use the way.  So the 20-year 
period of use has no fixed starting point, only a fixed finishing point. 
 
Bringing the right to use the way into question 
 
Acts that would bring the public's right to use the way into question include the following: 
 
(a) Locking a gate, so as to prevent public use. 
 
(b) Putting up a notice denying the existence of a right of way. 
 
(c) Physically preventing a walker from proceeding along a path. 
 
(d) Bringing an action for trespass (for damages or for an injunction to prohibit future 

use). 
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(e) Seeking a declaration from the court that the way is not public. 
 
(f) Opposing an application for a definitive map modification order that adds the way 

to the definitive map or lodging an objection to such an order. 
 
In Owen v Buckinghamshire CC (1957) it was held that the ploughing-up of a path was 
not sufficient to bring the right of the public to use the path into question. 
 
The effect of a notice denying right of way status should be noted.  If after, say 10 years' 
use of a path a landowner puts up such a notice, this rebuts any presumption of 
dedication and even if the public uses the path for a further 10 years, no right of way will 
arise by virtue of the Act. 
 
It should also be appreciated that in some instances an act which brings the right of the 
public to use a way into question could also be considered an act which demonstrates a 
lack of intention to dedicate. 
 
Presumed Dedication at Common Law 
 
The provisions of Section 31 of the Highways Act 1980 do not  supersede the principles 
of implied dedication at common law.  Indeed Section 31 (9) expressly preserves these 
principles.   
 
At common law a landowner must have an intention to dedicate a right of way over his 
land. Public user may be evidence from which that intention may be inferred. However 
mere tolerance will not be sufficient.  
 
It is for the claimant to prove that it can be inferred from the landowner's conduct that he 
actually dedicated the route as a public right of way.  
 
The length of time necessary to demonstrate sufficient use will depend on the 
circumstances. Generally the more intensive and open the use of the route by the public, 
the shorter the period that will be necessary to raise an inference. In one case, 18 months 
was held to be sufficient.  
 
Any such dedication will be ineffective if that person does not have the capacity to 
dedicate.  A landowner may be able to show title would preclude dedication e.g. lessees, 
the Church, Charities prior to 1993.  Certain public bodies operating within specific 
statutory provisions do not have capacity and implied dedication will not arise if the 
existence of a pubic right of way would be incompatible with the purposes of a 
corporation or other body or person in possession of land for public or statutory purposes. 
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